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No. 1313

United States Circuit Court of Appeals

NINTH CIRCUIT

UNITED STATES OF AMERICA,
Complainant and Appellant,

vs.
\

OREGON & CALIFORNIA
RAILROAD COMPANY,

Defendant and Appellee.

DEFENDANT'S BRIEF, AND REPLY.

This is an appeal from a decree on merits, entered by

the United States Circuit Court for the District of Ore-

gon, dismissing complainant's bill of complaint.

The suit was brought to cancel a patent, on the

grounds of erroneous issue, given by the United States

to the defendant Company, purporting to convey one

hundred and sixty acres of land as granted to the Com-

pany by the Act of Congress approved July 25th 1866

(14 Stat. 239), to aid in the construction of its railroad

from the south boundary of Oregon to Portland, in

Oregon; the prayer of the bill of complaint being for

cancellation of the patent and general relief.



Statement of the Case.

The facts are all agreed upon, and clearly stated, in

the ''Stipulation of Facts" filed in the case (Tr. pp.

29-38) ; and this appeal brings up a single question of

law for decision.

The facts to be considered here are fairly stated by

the following brief summary, taken from "Item 11" of

the "Stipulation of Facts" (Tr., pp. 36-37-38)

:

The land in suit is within primary limits of the Com-

pany's grant by Act of July 25th 1866, definitely located

on January 29th 1870.

On March 3rd 1865, Michael Kelley filed his home-

stead claim for the land; which filing was canceled on

November 21st 1867.

On January 18th 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said land unto the defendant as part and

parcel of the lands granted to it by the said Act of July

25th 1866; which patent, it is agreed, was duly and

properly issued, unless the homestead filing of Michael

Kelley excepted the land from the defendant's grant.

Prior to March 2nd 1896, the Company sold, and by

deed, conveyed, the land to persons who purchased in

good faith, without notice other than such presumptive

notice as the law gave, that the Kelley filing (theretofore

canceled) had ever existed.

It is stipulated that, the lands in suit included, "the

defendant has not received the full quantity of land

promised in the grant by the said Act of July 25th 1866"

(Tr., item 12, p. 38).



The following" is a short quotation of defendant's

land-grant, made by the Act of Congress of July 25th

1866— (14 Stat. 239):

''Sec. 2. And be it further enacted, That there

be, and hereby is, granted x x , every al-

ternate section of public land, not mineral, desig-

nated by odd numbers, to the amount of twenty al-

ternate sections per mile (ten on each side) of said

railroad line; and when any of said alternate sec-

tions or parts of sections shall be found to have
been granted, sold, reserved, occupied by homestead
settlers, pre-empted, or otherwise disposed of, other

lands, designated as aforesaid, shall be selected by
said companies in lieu thereof, under the direction

of the Secretary of the Interior, in alternate sec-

tions designated by odd numbers as aforesaid, near-

est to and not more than ten miles beyond the

limits of said first-named alternate sections; and as

soon as the said companies, or either of them, shall

file in the office of the Secretary of the Interior a

map of the survey of said railroad, or any portion

thereof, not less than sixty continuous miles from
either terminus, the Secretary of the Interior shall

withdraw from sale public lands herein granted on
each side of said railroad, so far as located and
within the limits before specified."

The primary, if not the sole, controversy in the case,

is as to whether the Kellcy homestead claim, on file at

date of the grant hut canceled before detinite location of

the railroad, excepted the land filed for from passing

under that grant.



Defendant's Points.

I. The Kelley homestead fihng in nowise affected the

power of Congress to grant the land in suit to the de-

fendant Company.

II. The Kelley homestead filing did not bring the

land within any express exception of lands from the de-

fendant Company's grant.

III. Were the patent erroneously issued, its can-

cellation would be barred by the Act of March 2nd 1896.

Besides it is stipulated that, the land in suit included,

the Company has not received the quantity of land

granted to it.

Argument.

I.

The Kelley homestead filing in nowise affected the

power of Congress to grant the land in suit to the

defendant Company.

(a). We are writing this in advance of service of

appellant's Brief. We have no doubt, however, but

that this appeal is based on remarks made at the foot of

page 626, in the "Opinion of the Court", in Northern

Pacific Railway v. De Lacey, 174 U. S. 622-638.

The Company's land grant, in that case, was made by

Act of Congress approved July 2nd 1864 ( 13 Stat. 365)

;

the third section of which Act may be briefly quoted as

follows

:



"Sec. 3. And be it further enacted, that there

be, and hereby is, granted x x every alternate

section of pubhc land, not mineral, designated by
odd-numbers, to the amount of twenty alternate

sections per mile on each side of said railroad line,

X X whenever on the line thereof the United
States have full title, not reserved, sold, granted, or

otherwise appropriated, and free from pre-emption

or other claims or rights, at the time the line of

said road is definitely fixed.'"

On April 9th 1869, one John Flett filed his pre-

emption claim for the land; which filing was of record,

uncanceled, when on March 26th 1884, the Company

definitely located its railroad (p. 623).

The Court found (p. 634) that

"There was no existing claim at the time of the

filing of the map of definite location by the plaintiff

herein. It had expired and become wholly invalid

by operation of law. The thirty months had ex-

pired years before the filing of this map."

Pursuant to this finding the Court (p. 638) held:

"Upon the facts as found in this case, it seems
to us that there was no claim against the land at

the time of the passage of the Act of 1864, and that

years before the time of the filing of the map of

definite location in 1884 the claim that once existed

(in 1869) in favor of Flett had ceased to exist in

fact and in law, and the title to the land passed to

the railroad company by virtue of the grant con-

tained in the Act of 1864, and by reason of the filing

of its map of definite location March 26, 1884."

It was not contended, in that case, that there was a

claim of any kind for the land on July 2nd 1864 (date of
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grant). The only claim before the Court was the filing

of Flett, admittedly made in 1869, five years after pass-

age of the granting Act. There was no issue, no con-

troversy, about the date of Flett's filing. No rule of

stare decisis can arise out of a decision made in excess of

the Court's jurisdiction ; and the Court was wholly with-

out authority, in a jurisdictional sense, in the De Lacey

case, to decide as to what effect Flett's filing would have

had if made prior to July 2nd 1864. Such filing (prior

to 1864) would have presented another and different

case—not the case which the parties submitted to the

Court's jurisdiction; so, we respectfully submit, the De

Lacey decision is not a credible precedent in authority

for holding that a pre-emption filing, of record at date

thereof, excepted land filed for from passing under the

Northern Pacific grant.

The syllabus of that Opinion fairly states what the

De Lacey decision is authority for, as follows

:

"The right of Flett, under whom De Lacey
claims, was a right of pre-emption only, which
ceases at the expiration of thirty months from the

filing of the statement, by reason of the failure to

make proof and payment within the time required

by law, and it is not necessary, in order that the

law shall have its full operation, that an acknowl-

edgment of the fact should be made by an of^cer in

the land office, in order to permit the law of Con-
gress to have its legal effect."

But at the foot of page 626 of the Opinion, after find-

ing that the filing of "a map of definite location of a

railroad determines the right of the railroad company



to the land under the land-grant Acts of Congress"

(citing authorities), the Court ex gratia, said:

"If there had been a pre-emption claim at the

time of the passage of the Act of 1864, the land

would not have passed under that grant. Bardon
V. Northern Pacific Railroad, 145 U. S. 535."

The "pre-emption claim" thus referred to, in Bardon

V. Northern Pacific, was a patent certificate, issued for

final proof and payment on July 30th 1857, which re-

mained of record and in force until canceled on August

5th 1865—the latter date being more than one year after

date of grant (July 2nd 1864) to the Northern Pacific

(145 U. S. 538).

There can be no doubt but that had Flett, in the De

Lacey case, made final pre-emption proof and payment

for the land in 1857 (as did Robinson, in the Bardon

case), and had such final entry remained of record until

1865 (as did Robinson's final entry, in the Bardon case),

then, in the De Lacey case as in the Bardon case, such

"pre-emption claim" would have excepted the land from

passing under the Northern Pacific grant of 1864; but

it must be borne in mind, such "pre-emption claim" was

a patent certificate for final proof and payment, which

had absorbed and extinguished the pre-emption filing

long before Congress made the Northern Pacific grant.

(b). Under this heading we are considering the

power of Congress, in 1866, to grant to the defendant

land which was at that time covered by a Jioniestead

filing, made in 1865 and of record, uncanceled, on July

25th 1866.
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It is true that lands within primary Hmits of certain

railroad land grants, covered by pre-emption filings, and

homestead filings, at date of railroad definite location,

have been held to be excepted from such grants; but

that is because of express provision made in such grant-

ing Acts that lands so covered, or lands to which "a pre-

emption or homestead claim is found attached" at date

of definite locations, are excepted from the lands

granted. Our point is, that were it not for such cove-

nants of express exception, lands covered by mere filings

would not be excepted. In other words, that such filings

do not per se affect the power of Congress to grant to

others (a railroad company, for instance) lands covered

by filings, reservations and the like—unless and until a

vested right shall have been acquired by final proof and

payment for the land.

So in "The Yosemite Valley Case," 15 Wall. 77,

passing on the power of Congress to grant unto the

State of California lands occupied by Hutchings under

his pre-emption claim, it was held (syl.) :

"2. The power of regulation and disposition

over the lands of the United States conferred upon
Congress by the Constitution, only ceases under
the pre-emption laws when all the preliminary acts

prescribed by those laws for the acquisition of the

title, including the payment of the price of the

land, have been performed by the settler. When
these prerequisites have been complied with, the

settler for the first time acquires a vested interest

in the premises occupied by him, of which he can-

not be subsequently deprived. He then is entitled

to a certificate of entry from the local land officers,

and ultimately to a patent for the land from the

United States. Until such payment and entry the



pre-emption lazvs give to the settler only a privilege

of pre-emption in case the lands are offered for sale

in the usual manner; that is, the privilege to pur-

chase them in that event in preference to others."

The doctrine announced in "The Yosemite Valley

Case" has been followed, uniformly, ever since. See

Hosmer v. Wallace, 97 U. S. 581; Buxton v. Traver,

130 U. S. 236; Gonzales v. French, 164 U. S. 345;

Menotti v. Dillon, 167 U. S. 703.

(c). While the grants of land to aid in the con-

struction of railroads are usually made to attach at

definite location to specified sections not then disposed

of, railroad right of way over public lands is granted

by those Acts in praesenti, without any express excep-

tion ; hence the construction of those right of way grants

(over, or through, the "publie lands/' without any ex-

press exception), is the construction that would be given

the grants of odd-sections, made to take effect immedi-

ately upon specified sections of "public lands," without

express exception therefrom. In other words: The test

as to zvJiat lands are ''public lands", and as to what lands

Congress had lawful authority to grant, w^ould be the

same in construing such land-grants as it is in constru-

ing the right of way grants.

In Maricopa & Phoenix Railroad v. Arizona, 156

U. S. 347, the railroad right of way grant was through

an Indian Reservation, in force at date of grant; con-

sidering which the Court said (p. 351) :

"It is conceded that there was no treaty with

the Indians for whose benefit the reservation was
established, limiting the power of Congress to
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grant to the railroad the rights conveyed. The
consent of Congress to the railroad's entering on
the land and using it, as therein provided, was,
then, a valid exercise of power. Its necessary
effect was, to the extent of the grant and for the

purposes thereof, to withdraw the land from the

operation of the prior act of reservation."

To the same effect is Northern Pacific Railroad v.

Smith, 171 U. S. 260, and authorities there cited on

page 269.

In Jamestown & Nor. R'd Co. vs. Jones, 177 U. S.

125, Sherman Jones filed his pre-emption claim for the

land on February 12th 1881 ; on February 1st 1883,

T. J. Jones settled on, and the same day filed his pre-

emption claim for, the land—and thereafter made final

proof (p. 126). The Railroad Company constructed

its railroad in 1882, on January 26th 1883 filed its

articles of incorporation and proof of organization, and

on March 13th 1883 filed its map of definite location

(p. 125). Citing with approval Railway Co. vs. Ailing,

99 U. S. 463, the Court said (p. 130):

"This case establishes that a railroad company
becomes specifically a grantee by filing its articles

of incorporation and due proofs of organization

under the same with the Secretary of Interior.

X X But what constitutes a definite location of

the right of way? Upon the answer to that ques-

tion the present controversy hinges, x x
It follows from these views that the grant to the

plaintiff' in error by the Act of 1875, became defi-

nitely fixed by the actual construction of its road,

and that the entry of the defendant in error was
subject thereto."
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Definite location in that case (the Company claimed

under the general right of way Act, not by special

grant) corresponds with date of grant in the case at

bar; and the decision was for the Company as to lands

covered by a pre-emption filing at the date of definite

location.

(d). In Wagstaff v. Collins, 97 Fed. Rep. 3-9, the

Court of Appeals, considering the effect of homestead

filings, and occupancy of settlers, had upon the power

of Congress to grant the land to another by Act of

March 3rd 1887, said (p. 8)

:

"It is urged, however, in opposition to this view,

that the complainant's ancestor had accjuired a

vested right in the land by virtue of his homestead
claim and residence thereon, of which neither he
nor his heirs could be deprived by subsequent legis-

lation, and that the complainants are therefore en-

titled to the land, to the exclusion of the purchasers

from the railway company, although Congress
clearly intended to confirm the purchasers' title.

We are not able to assent to this proposition. In

the case of Shiver v. U. S., 159 U. S. 491, 495, 16
Sup. Ct. 54. the doctrine was fully approved that

an entry upon public land accompanied by resi-

dence thereon, in pursuance of such permission as

is given by the land laws of the United States,

confers no vested interest in the land until the set-

tler has remained in possession for the length of

time or done the acts which under the law entitled

him to a patent. Such a settlement, it was said,

protects the settler from intrusion by others, but

confers no rights as against the United States.

This court in Norton v. Evans, 49 U. S. App. 669,

27 C. C. A. 168, and 82 Fed. 804, 807, also applied

the same rule, that had long been applied to pre-

emption claimants, to a homestead claimant, hold-
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ing that an entry by the latter "creates no vested

rights as against the United States, and does not

interfere with the power of Congress by subse-

quent legislation to dispose of the land" ; citing

Frisbie v. Whitney, 9 Wall. 187; The Yosemite
Valley Case, 15 Wall. 77; Buxton v. Traver, 130

U. S. 232, 9 Sup. Ct. 509; Campbell v. Wade, 132

U. S. 34, 10 Sup. Ct. 9."

From which it follows that the homestead filing of

Kelley, made in 1865, did not deprive Congress of the

power to grant the land filed for unto the defendant

Company, by its Act of July 25th 1866.

II.

The Kelley homestead filing did not bring the land

within any express exception of lands from the de-

fendant Company's grant.

The Act granting lands to the Union Pacific Rail-

road Company and Central Pacific Railroad Company

(12 Stat. 489, Sec 3), and the Act granting lands to

the Texas Railroad Company (16 Stat. 573, Sec 9),

each except from the grant all lands "to which a pre-

emption or homestead claim" is found "attached at the

time the line of said road is definitely fixed"; the Ore-

gon Central grant (16 Stat. 94, Sec 1 ) excepts from the

grant it makes lands "held by valid pre-emption or

homestead right at the time of the passage of this Act"

;

the Northern Pacific granting Act (13 Stat. 365, Sec

3), also the Atlantic & Pacific and Southern Pacific

granting Acts (14 Stat. 292, Sec 3), excepts from the

grant all lands covered by "pre-emption or other claims

or rights" at the date of definite location.
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In their construction of those grants the Courts, and

the Land Department, have held that a pre-emption fil-

ing is a "pre-emption claim", and that a homestead

filing is a "homestead claim", within the meaning of

the excepting phrases referred to; and that lands cov-

ered by such filings at the time, are lands "to which a

pre-emption or homestead claim is found attached" at

the date of definite location, within the meaning of the

excepting clauses.

But the granting Act in this case contains no express

exception of lands "to which a pre-emption or home-

stead claim" is found attached, nor of lands "held by

valid pre-emption or homestead right", nor of lands

covered by "pre-emption or other claims or rights". We
have shown that Congress had lawful authority to grant

unto the defendant Company lands which were, at the

time either of enactment or of definite location, covered

by pre-emption or homestead filings; hence it cannot

properly be held in this case that lands which would

have passed to the defendant Company under its grant

in the absence of such filings, were thereby prevented

from so passing.

The intent of Congress must, of course, control; and

a Court of equity has the power to decree that by "this"

Congress meant "that", or what-not. The express ex-

ception to be considered here is of lands "occupied by a

homestead settler"—and there is no proof showing, or

tending to show, that the land in this suit was "occupied

by a homestead settler" at the date of grant, or at any

time. ^^•.,

The benefits of the pre-emption laws (See's 2259-2265
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U. S. R. S. ) were extended to persons who "inhabit

and improve" the land. In other w^ords, the pre-emptor

was required to settle on the land in advance of filing

for it ; and the Interior Department regulations required

the fact and date of prior settlement to be alleged in the

filing (1 L. D. 661, Rule 48). It is true such allegation

was not required to be made under oath ; still some-

thing could be said in support of a contention that prior

settlement might be presumed from a pre-emption filing

—though not under oath.

But the homestead laws (See's 2289 to 2317 U. S.

R. S. ) do not require settlement before filing—nor do

the Land Department regulations require the homestead

filer to allege that he has theretofore settled; the re-

quirement in that behalf being his statement that he

intends to thereafter settle on the land (i L. D. 658,

Rules 12, 13). It was not until passage of the Act of

May 14th 1880 (21 Stat. 141) that a homesteader was

allowed the benefit of settlement, if such he had, before

filing (Maddox vs. Burnham, 156 U. S. 547); from

which it follows, conclusively, that settlement cannot, in

the absence of proof, be presnnied from a homestead

filing.

III.

Were the patent erroneously issued, its cancella-

tion would be barred by the Act of March 2nd 1896.

Besides it is stipulated that, the lands in suit in-

cluded, the Company has not received the quantity of

land granted to it.
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(a). It is stipulated that the defendant Company

sold the land in suit, and by deeds made in 1891 and

1895, conveyed it; and that such "purchases and sales

were made in good faith, for full value of the land, with-

out notice to the said purchasers, or any of them, other

than such presumptive notice as is given by the law, of

the existence of the said homestead filing, or record

thereof." (Tr., p. 38, Item 11).

The first section of the Act of Congress of March 2nd

1896 (29 Stat. 42) provides as follows:

"But no patent to any lands held by a bona fide

purchaser shall be vacated or annulled, but the

right and title of such purchaser is hereby con-

firmed."

The Supreme Court, in United States v. Winona &c

Railroad, 165 U. S, 463-482, speaking of the Act of

March 2nd 1896, said:

"These being the provisions of the Act of 1887,

the Act of 1896 confirming the right and title of a

bona fide purchaser, and providing that the patent

to his lands should not be vacated or annulled, must
be held to include one who, if not in the fullest

sense a 'bona fide purchaser,' has nevertheless pur-

chased in good faith from the Railroad Company."
(p. 481)
"Given a bona fide purchaser, his right and title

is confirmed, and no suit can be niaintained at fJic

instance of tJie Goi'crnmcnt to disturb it."

(b). In the Winona case {supra) as here, the

United States did not specially ask judgment for value
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of the land; and in that case the United States failed to

show that, lands in suit included, the Company had re-

ceived the full quantity of land promised by its grant.

Speaking of those matters the Court said (165 U. S.

481-2):

"If it be suggested that under the scope of these

acts, though the suit must fail so far as it is one to

set aside and cancel the certification, it may yet be
maintained against the defendant railroad com-
pany for the value of the lands so erroneously certi-

fied, and that the decree should be modified to this

extent, it is sufficient to say that, first, the Govern-
ment has not asked any such decree; second, that it

may be doubtful whether for the mere purpose of

recovering money an action at law must not be the

remedy pursued ; but lastly, and chiefly, that it does

not appear from this record either that the railroad

company received an excess of lands or has even
received (these lands included) the full quantity of

lands promised in the grant; and further, that it

does not appear that there were not within the

granted or indemnity limits lands which the com-
pany might have rightfully received but for this

erroneous certification. It will hardly be contended

. that, if, simply through a mistake of the land de-

partment, these lands were certified when at the

time other lands were open to certification which
could rightly have been certified and which have
since been disposed of by the Government to other

parties, so that there is now no way of filling the

grant, the Government can nevertheless recover the

value of the lands so erroneously certified. In other

words, the mistake of the officers of the Govern-

ment cannot be both potent to prevent the railroad

company obtaining its full quota of lands, and at

the same time potent to enable the Government to

recover from the company the value of lands

erroneously certified."
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In the case at bar it is stipulated that, the lands in

suit included, the Company has not received the quantity

of land granted to it.

(c). The Act of March 2nd 1896, provides for entry

of judgment against railroad companies for $1.25 per

acre, in suits to which bona fide purchasers are parties;

but that Act does not provide for the entry of judgment

against the railroad company in a case like this, where

the purchaser is not a party to the suit, and has not

asked confirmation of his title by the Secretary of In-

terior or any Court.

Defendant's Reply.

We were this day served with "Appellant's Brief"

—

after the manuscript for the foregoing Brief was ready

for the printer.

(i). It is well settled, and familiar judicial law, that

railroad land-grants generally, conferred by the words

"That there be, and hereby is, granted", are grants in

praesenti, which (a) as to primary-limits thereof at-

tach at definite location to lands not then within the

category of exceptions, and (b) as to the indemnity

lands attach at date of selection thereof; and that (c)

the title to primary lands vested by definite location, and

the right to indemnity lands vested by selection, are

carried by the doctrine of relation back to date of the

granting Act, for date of title. In the same sense a pre-

emption entry, made to day, is related to the pre-emption

Act, passed more than fifty years before.
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(2). It was held in the Bardon case (145 U. S. 535)

that land theretofore sold and disposed of under the pre-

emption laws, for which a Land Department patent re-

ceipt zvas outstanding, and in which land the United

States possessed neither right, title nor interest at the

time Congress made the railroad grant, did not pass

under the railroad grant; the Court remarking (p.

542):

"Congress could not be supposed to have thereby

intended to include land previously appropriated to

another purpose, unless there was an express decla-

ration to that effect. A special exception of it was
not necessary, because the policy which dictated

them confined them to land which Congress could

rightfully bestow without disturbing existing re-

lations and producing vexatious conflicts."

(3). The case of United States vs. Southern Pacific

R'd, 146 U. S. 570, quoted from in the Brief under

reply, has but little, if any, significance here. That case

involved lands within over-lap of two similar railroad

land-grants—one by Act of Congress of 1866, the other

by Act of Congress of 1871 ; and the Court held that,

both roads having been definitely located, title was.

transferred by the 1866 grant—hence could not pass

under the subsequent 1871 grant.

It became necessary, in Southern Pacific R'd Co. vs.

United States, 183 U. S. 519, to determine what was

decided in the 146 U. S. 570 case (See p. 529) ; in de-

termining which the Court said (183 U. S. 532)

:

"Obviously the fact settled by the decisions in

those cases, was the filing by the Atlantic and Pa-
cific of an approved map of definite location. Upon
that the controversy Jiinged."
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This is supported by the following remarks of the

Court, in its opinion quoted from by the Brief under

reply (146 U. S.), on page 606:

"The question is asked, supposing the Atlantic

& Pacific Company had never located its line west

of the Colorado River, would not these lands have

passed to the Southern Pacific Company under its

grant ? Very likely that may be so. The language
of the Southern Pacific Company's grant is broad
enough to include all land along its line, and if the

grant to the Atlantic & Pacific Company had never

taken efifect, it may be that there is nothing which
would interfere with the passage of the title to the

Southern Pacific Company."

The foregoing paragraph is particularly significant in

view of the effect given by the Court (146 U. S. 617) to

the following proviso in the Southern Pacific grant

:

"Provided, however, that this section shall in no
way affect or impair the rights, present or prospec-

tive, of the Atlantic and Pacific Railroad Company,
or any other railroad company."

The applied sense of which is that, but for definite

location, the prior Atlantic & Pacific grant, with attend-

ing "prospective" rights, would not have prevented the

passage of title under the subsequent Southern Pacific

grant.

Had the land in suit here been granted, sold, or other-

wise finally disposed of at the date the defendant Com-

pany's grant was made (as in the Bardon case) or

definitely located, the rule in the Bardon case would,

doubtless, except it from the defendant Company's

grant.
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Our contention in this case is, that Kelley's homestead

aiing, of record at date of the defendant Company's

grant but set aside before definite location, did not pre-

vent the passage of title under the Company's grant,

nor bring the land within any express exception from

that grant.

(4). It will be found that not one of the decisions

cited in the Brief under reply, is authority for saying,

as precedent or on principle, that the homestead filing

of Kelley, who never settled upon nor occupied the land,

of record at date of Company's grant but set aside be-

fore definite location, operated to prevent passage of

title under, or excepted it from, that grant.

The nearest approach to precedent in decision against

us, cited by the Brief under reply, is the gratuitous state-

ment by the Supreme Court in the De Lacey case, as to

what the effect would have been had Flett filed five years

before he did file.

It is respectfully submitted that the decree appealed

from should be affirmed.

WM. D. FENTON and WM. SINGER, JR.,

: Attorneys for the Defendant.

WM. F. HERRIN,
Counsel for the Defendant.


